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U.S. Customs Service 


Treasury Dectstons 


(T.D. 85-197) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 1, 1985 $0.007651 
October 2, 1985 .007634 
October 3, 1985 .007576 
October 4, 1985 .007675 
Israel shekel: 
October 1-4, 1985 N/A 
South Korea won: 
October 1-4, 1985 .001119 
Taiwan N.T. dollar: 
October 1, 1985 .024740 
October 2, 1985 .024759 
October 3, 1985 024777 
October 4, 1985 .024795 


(LIQ-03-01 S:COM CIE) 


Dated: October 4, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-198) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 


Israel shekel: 
October 7-11, 1985 

South Korea won: 
October 7-10, 1985 
October 11, 1985 

Taiwan N.T. dollar: 
October 7, 1985 
October 8, 1985 
October 9, 1985 
October 10, 1985 
October 11, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: October 11, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-199) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 

fied buying rates for the dates and foreign currencies shown below. 

The rates of Exchange, based on these buying rates, are published 

for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
October 14, 1985: Holiday. 


Greece drachma: 
October 15, 1985 
October 16, 1985 
October 17, 1985 
October 18, 1985 

Israel shekel: 

October 15-18, 1985 

South Korea won: 
October 15-16, 1985 
October 17-18, 1985 

Taiwan N.T. dollar: 
October 15, 1985 
October 16, 1985 
October 17, 1985 
October 18, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: October 18, 1985. 


Customs Information Exchange. 


_ (@D. 85-200) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 21, 1985 
October 22-23, 1985 
October 24, 1985 
October 25, 1985 

Israel shekel: 

October 21-25, 1985 
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South Korea won: 
October 21-22, 1985 .001118 
October 23-24, 1985 .001117 
October 25, 1985 .001116 
Taiwan dollar: 
October 21, 1985 .024919 
October 22, 1985 N/A 
October 23-24, 1985 .024938 
October 25, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: October 25, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-201) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 28, 1985 $0.006431 
October 29, 1985 .006489 
October 30, 1985 .006491 
October 31, 1985 .006494 
Israel shekel: 
October 28-31, 1985 N/A 
South Korea won: 
October 28-29, 1985 .001117 
October 30-31, 1985 .001118 
Taiwan dollar: 
October 28, 1985 .024919 
October 29, 1985 .024894 
October 30, 1985 .024913 
October 31, 1985 
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(LIQ-03-01 S:COM CIE) 


Dated: October 31, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-202) 


Foreign Currencies—Variances From Quarterly Rate 


The foilowing rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
US.C. 372(c)), and refiect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
October 3, 1985 

Sri Lanka rupee: 
October 4, 1985 

Thailand baht: 
October 4, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: October 4, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-203) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Mexico peso: 
October 10, 1985 
October 11, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: October 11, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-204) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

October 14, 1985: Holiday. 


Brazil cruzeiro: 

October 18, 1985 $0.000121 
Mexico peso: 

October 18, 1985 002457 
New Zealand dollar: 

October 15, 1985 .58800 
Republic of South Africa rand: 

October 15, 1985 .36400 

October 16, 1985 .36250 


(LIQ-03-01 S:COM CIE) 


Dated: October 18, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-205) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
October 21, 1985 $0.000121 
October 22-23, 1985 .000120 
October 24-25, 1985 .000119 
China PR yuan: 
October 25, 1985 316576 
Mexico peso: 
October 21, 1985 .002481 
October 22, 1985 .002500 
October 23, 1985 .002404 
October 24, 1985 .002375 
October 25, 1985 .002288 


(LIQ-03-01 S:COM CIE) 


Dated: October 25, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-206) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Brazil cruzeiro: 
October 28-29, 1985 
October 30-31, 1985 
China PR yuan: 
October 28, 1985 .316576 
October 29, 1985 .313440 
October 30-31, 1985 311575 
Mexico peso: 
October 28, 1985 .002257 
October 29-30, 1985 .002062 
October 31, 1985 .002079 
New Zealand dollar: 
October 31, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: October 31, 1985. 


Customs Information Exchange. 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-2072) 


DURACELL, INC., APPELLANT v. U.S. INTERNATIONAL TRADE 
COMMISSION, APPELLEE 


James N. Bierman, of Foley & Lardner, New York, New York, argued for appel- 
lant. With him on the brief were Jay N. Varon, Sheila C. McDonald and Jonathan 
B. Baker, of Foley & Lardner. Of counsel were Gregg A. Dwyer, of Duracell Inc., 
Bethel, CT, and Charles E. Koob and David T. Eames, of Simpson, Thacher & Bart- 
lett, New York, New York. 

Velta A. Melnbrencis, of the Department of Justice, Washington, D.C., argued for 
appellee. With her on the brief were Richard K. Willard, Acting Assistant Attorney 
General, and David M. Cohen, Director. 


Appealed from: U.S. International Trade Commission. 


(Appeal No. 85-2072) 


DURACELL, INC., APPELLANT v. U.S. INTERNATIONAL TRADE 
COMMISSION, APPELLEE 


(Decided December 9, 1985) 
Before Smrru, Nis, and Bisset, Circuit Judges. 


Situ, Circuit Judge. 

Appellant Duracell, Inc. (Duracell), challenges the President’s 
disapproval of a determination, under 19 U.S.C. § 1337 (1982), of the 
United States International Trade Commission (Commission). The 
Commission has moved to dismiss this appeal (1) for lack of a final 
determination which is appealable to this court pursuant to 19 
U.S.C. § 1337 and under the grant of jurisdiction in 28 U.S.C. 
§ 1295(aX6), and (2) for lack of jurisdiction of this court to review 
the President’s disapproval. We grant the motion and dismiss the 
appeal for lack of jurisdiction. 


IssUES 


The issues are whether the court possesses jurisdiction to review 
the President’s disapproval of a determination of the Commission 
pursuant to 19 U.S.C. § 1837(d) and, if so, whether the President’s 


9 
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disapproval of the determination of the Commission complied with 
the requirements of 19 U.S.C. § 1337(g\2). 


BACKGROUND 


On November 5, 1984, the Commission determined that the im- 
portation of certain “gray market” alkaline batteries was a viola- 
tion of section 337 of the Tariff Act of 1930, 19 U.S.C. § 1337 (1982) 
(section 337), and that the imports caused substantial injury to 
Duracell.* 

On January 4, 1985, within 60 days of receiving a copy of the de- 
termination, the President disapproved the Commission’s determi- 
nation.” Duracell bases its appeal to this court primarily on a con- 
tention that the President acted unlawfully by disapproving the de- 
termination “for other than policy reasons.” We are asked to deter- 
mine the reasons for the President’s disapproval of the Commis- 
sion’s determination, and whether those reasons comply with the 
requirements of 19 U.S.C. § 1337(g\(2), specifically, whether the 
President’s disapproval was for policy reasons, as required by the 
statute. 


JURISDICTION 


The United States Court of Appeals for the Federal Circuit (Fed- 
eral Circuit) has broad jurisdiction “to review the final determina- 
tions of the United States International Trade Commission * * * 
made under section 337.” * (Emphasis supplied.) 

However, to determine the appeal rights of a litigant one must 
look to the provisions of section 337. There a litigant is afforded a 
right to appeal in the following terms: ¢ 


Any person adversely affected by a final determination of 
the Commission under subsection (d), (e), or (f) of this section 
may appeal such determination, within 60 days after the deter- 
mination becomes final, to the United States Court of Appeals 
om — aae Circuit for review in accordance with chapter 7 
of title 5.* * * 


The Presidential action taken in this case is authorized by sec- 
tion 337(g) and, in particular, in (g\2) which reads: ° 


(2) If, before the close of the 60-day period beginning on the 
day after the day on which he receives a copy of such determi- 
nation, the President, for policy reasons, disapproves such de- 
termination and notifies the Commission of his disapproval 
then, effective on the date of such notice, such determination 


1 In re Certain Alkaline Batteries, 6 ITRD 1849 (BNA) (Inv. No. 337-TA-165). 

250 Fed. Reg. 1,655 (Jan. 11, 1985). 

328 U.S.C. § 1295(aX6) (1982). 

419 U.S.C. § 1837(c), as amended by Trademark Clarification Act of 1984, Pub. L. No. 98-620, tit. IV, subtitle C, 
§ 413, 98 Stat. 3362. 

£19 U.S.C. § 1337(gX2) (1982). 
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and the action taken under subsection (d), (e), or (f) of this sec- 
tion with respect thereto shall have no force or effect. 


Nothing in section 337(g) or elsewhere in the statute provides a liti- 
gant with a right of review of the President’s decision per se. 

The question then becomes whether there is a reviewable final 
determination of the Commission under (d), (e), or (f) which neces- 
sarily brings the President’s decision before us for review because 
it is the foundation for that determination. ® 

Under the statutory scheme, a determination of the Commission 
under (d), (e), or (f), while effective immediately, becomes “final” 
for purpose of appeal only if the President approves or if the 60-day 
review period passes without his disapproval.’ In this case, no de- 
termination of the Commission has become final in view of the 
President’s disapproval. Further, no action under (d), (e), or (f) was 
taken by the Commission following disapproval. Indeed, the parties 
represent to the court that the Commission took no action of any 
kind except to mark the file closed. On the other hand, if we were 
to set aside the President’s action and hold that the Commission’s 
determination became final, then Duracell has no standing to 
appeal. It has not been aggrieved by any Commission determina- 
tion. 

Thus, as the statute is designed, the decision by the President is 
not reviewable either directly or indirectly in this court and we 
must, therefore, dismiss for lack of jurisdiction. 


PRESIDENTIAL ACTION 


Alternatively, if our jurisdictional analysis is incorrect, in the in- 
terest of complete disposition should appellant be able to obtain 
further review, we conclude that Duracell’s arguments with respect 
to the illegality of the President’s disapproval must fail on the facts 
of this case. 

There is no question that the President disapproved the determi- 
nation involved herein within 60 days. Duracell, however, argues 
that the statute allows the President to disapprove for policy rea- 
sons only. Duracell further asserts that, because the President’s 
disapproval in the present case was not for policy reasons, the dis- 
approval was invalid. 

Duracell points to the legislative history and cites the following 
language: § 


Therefore, it was deemed appropriate by the Committee to 
permit the President to intervene before such determination 
and relief become final, when he determines that policy rea- 


8Cf. Florsheim Shoe Co., Div. of Interco., Inc. v. United States, 744 F.2d 787 (Fed. Cir. 1984) (protest relating to 
duties imposed after President revoked duty-free treatment). 

719 U.S.C. § 1337(gX4) (1982); Young Engineers, Inc. v. U.S. Int'l Trade Comm'n, 721 F.2d 1305, 1313 (Fed. Cir. 
1983). 

8S. REP. NO. 1298, 93d Cong., 2d Sess. 199, reprinted in 1974 U.S. CODE CONG. & AD. NEWS 7186, 7331-32. 


See also H.R. REP. NO. 1644, 93d Cong., 2d Sess. 46, reprinted in 1974 U.S. CODE CONG. & AD. NEWS 7367, 
7391 (“Presidential intervention for policy reasons only”). 
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sons require it. The President’s power to intervene would not 
be for the purpose of reversing a Commission finding of a viola- 
tion of section 337; such fading is determined solely by the 
Commission, subject to judicial review. 

Duracell also cites Young Engineers, Inc.:® “{tJhe President may 
disapprove only ‘for policy reasons,’ not because of the merits of an 
investigation.” In this case the President included the reasons for 
his disapproval with his letter to the Commission on January 4, 
1985.1° First, the President stated that he was disapproving the de- 
termination for policy reasons pursuant to section 337(g\(2). Second, 
the President stated: 11 


The Departments of Treasury and Commerce, on behalf of 
the Cabinet Council on Commerce and Trade, have solicited 
data from the public concerning the issue of parallel market 
importation and are reviewing responses with a view toward 
formulating a cohesive policy in this area. Failure to disap- 
prove the Commission’s determination could be viewed as a 
change in the current policy prior to the completion of this 
process. 


Duracell focuses on that part of the President’s disapproval 
which refers to the conflict between the Commission’s interpreta- 
tion of section 42 of the Lanham Act, the Treasury Department’s 
interpretation, and recent court decisions. The President stated 
that he wanted to avoid the appearance of an alteration of the 
Treasury Department’s interpretation. Duracell argues that the 
President’s disapproval was for “legal reasons.” Duracell’s ap- 
proach requires one to give no effect to the President’s statement 
that he acted expressly for policy reasons as required, or to his ex- 
press statement that disapproval was necessary to confirm his ex- 
isting policy. 

The same language singled out by Duracell is at least equally 
supportive of the conclusion that the President acted for policy rea- 
sons. There is no requirement in section 337 or in the legislative 
history that the President articulate or detail the reasons for his 
disapproval of a Commission determination. It is sufficient that the 
President disapprove the determination for his policy reasons. 
“Policy” is a broad concept which includes, but is not limited to: 2 


impact on United States foreign relations, economic and politi- 
cal * * * [and] upon the public health and welfare, competitive 
conditions in the United States economy, the production of like 
or directly competitive articles in the United States, and 
United States consumers. 


“In the area of international trade, ‘intimately involved in for- 
eign affairs,’ ‘congressional authorizations of presidential power 


® Young Eng’rs, Inc., 721 F.2d at 1313. 
1050 Fed. Reg. 1,655 (Jan. 11, 1985). 
a1 Ie 


12S. REP. NO. 1298, 98d Cong., 2d Sess. 199, reprinted in 1974 U.S. CODE CONG. & AD. NEWS 7186, 7331. 
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should be given a broad construction and not “hemmed in” or “ca- 
bined, cribbed, confined” by anxious ,udicial blinders.”’!* Inas- 
much as the President acted timely, stated that he was acting for 
policy reasons, and stated reasons other than the merits of whether 
there had been a violation of section 337, our inquiry must end.!4 
For the reasons stated, the President must be held to have acted 
according to law. 


CONCLUSION 


There is no final determination of the Commission for this court 
to review, and the appeal must be dismissed for lack of jurisdiction. 


DISMISSED 


(Appeal No. 85-2386) 


SANGAMO CaPAciTor Division, OF SANGAMO WEsTON, INC., 
APPELLEE v. UNITED STATES, APPELLANT 


David O. Elliott, of Barnes, Richardson & Colburn, New York, New York, argued 
for appellee. With him on the brief was Jack D. Mlawski, of Barnes, Richardson & 
Colburn. 

Saul Davis, of the Department of Justice, New York, New York, argued for appel- 
lant. With him on the brief were Richard K. Willard, Acting Assistant Attorney 
General, and David M. Cohen, Director. 


Appealed from: U.S. Court of International Trade. 
Judge Forp. 


(Appeal No. 85-2386) 


SANGAMO Capactror Division, oF SANGAMO WESTON, INC., 
APPELLEE v. UNITED STATES, APPELLANT 


(Decided December 9, 1985) 
Before Ricu, Davis, and NEwMAN, Circuit Judges. 


Ricu, Circuit Judge. 

This appeal is from the judgment of the United States Court of 
International Trade, 19 Cust. B. & Dec. 30 (1985), that Sangamo Ca- 
pacitor Division’s (Sangamo) silvered mica sections in frame sizes 
D-10 and D-19 are entitled to entry free of duty by virtue of the 
Generalized System of Preferences under Item A516.94 of the 
Tariff Schedules of the United States (TSUS) and that frame sizes 


18 American Ass'n of Exporters & Importers-Textile & Apparel Group v. United States, 751 F.2d 1239, 1248 
(Fed. Cir. 1985), quoting from Florsheim Shoe Co., 744 F.2d at 793, which, in turn, quoted from South Puerto Rico 
Sugar Co. Trading Corp. v. United States, 334 F.2d 622, 632 (Ct. Cl. 1964). 

14 Florsheim Shoe Co., 744 F.2d at 795. 
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D-15 and D-30 are likewise entitled to entry free of duty under 
Item A656.15. We affirm. 

The imported articles consist of sections of mica coated on oppo- 
site sides with silver in selected areas. The articles are produced in 
India by first placing raw mica blanks in an oven to remove mois- 
ture and then into a low temperature oven to keep them moisture- 
free. Silver is applied to one side of the dry mica by a silk-screen- 
ing process and dried, and that process is repeated over the same 
area on the other side. After importation, the articles are made 
into dipped wire-lead capacitors by a number of manufacturing op- 
erations. 

The United States urges, and the Customs Service held, that the 
imported articles are classifiable under Item 685.80 TSUS as “Elec- 
trical Capacitors, fixed or variable,” a classification provision that 
imposes a duty of 10% ad valorem or, in the alternative, that the 
silvered mica sections fit within that provision because they are 
unfinished capacitors within the meaning of General Interpretative 
Rule 10(h) of TSUS: 


(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not as- 
sembled, and whether finished or not finished * * *. 


Court OF INTERNATIONAL TRADE 


The court considered the testimony of four witnesses, documents, 
and exhibits and concluded that the silvered mica sections are not 
sold to the trade in their imported condition, do not meet the Elec- 
tronic Industrial Association Standards recognized by the industry, 
are neither designed to introduce, nor capable of introducing, in 
their imported condition, a known capacitance into an electrical 
circuit, and therefore are not capacitors. 

The court held that the articles are not unfinished capacitors 
after applying the factors set out in Daisy-Heddon, Div. Victor 
Comptometer Corp. v. United States, 600 F.2d 799, 66 CCPA 97 
(1979). The relevant factors are: 


(1) Comparison of the number of omitted parts with the 
number of included parts; (2) comparison of the time and effort 
required to complete the article with the time and effort re- 
quired to place it in its imported condition; (3) comparison of 
the cost of the included parts with that of the omitted parts; (4) 
the significance of the omitted parts to the overall functioning 
of the article; and (5) trade customs, i.e., does the trade recog- 
nize the importation as an unfinished article or as merely a 
part of that article. 


Particularly noting the large number of steps required to trans- 
form the imported article into a commercially acceptable capacitor, 
the court concluded that the amount of additional work necessary 
“clearly establishes the subject merchandise does not fall within 
the unfinished category provided for in Rule 10(h) * * *.” 
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OPINION 


We find no error in the judgment of the Court of International 
Trade. With respect to whether the imported articles are electrical 
capacitors within the meaning of 685.80 TSUS, we note, as did the 
court below, that tariff terms are to be construed in accordance 
with their common and commercial meanings, presumed to be the 
same. Nippon Kogaku (USA), Inc. v. United States, 673 F.2d 380, 69 
CCPA 89 (1982). See also, e.g., Bar Zel Expediters, Inc. v. United 
States, 698 F.2d 1210, 1212 (Fed Cir. 1983). Using this proper con- 
struction, it is clear that the silvered mica sections are not electri- 
cal capacitors under TSUS because, although in a narrow technical 
sense they can be said to have capacity—as two conductors separat- 
ed by a dielectric—commercially they are not considered to be ca- 
pacitors. 

With respect to whether the silvered mica sections are unfin- 
ished capacitors within the meaning of Rule 10(h), the court’s con- 
clusion that these sections are merely materials for the manufac- 
ture of capacitors, and thus not subject to any entry duty by virtue 
of the Generalized System of Preferences, is in harmony with the 
standards set out in Daisy-Heddon. 


AFFIRMED 
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Court of International Trade 


(Slip Op. 85-124) 


STANDARD CommopiTiEs Import & Export Corp., PLAINTIFF v. 
Unrrep STATES, DEFENDANT 


Court No. 77-12-04812 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain imported steel articles as 
“tubes” under item 610.32, TSUS. The plaintiff contests the classifi- 
cation, claiming that the merchandise is properly classifiable as 
parts of not self-propelled vehicles, not specially provided for, 
under item A692.60, TSUS, and moves for summary judgment. 

Held: Since material issues of fact are in dispute, motion for 


summary judgment must be denied. 
[Plaintiff's motion for summary judgment denied.] 


(Dated December 5, 1985) 


Stein Shostak Shostak & O’Hara (Robert Glenn White), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney-in-Charge, International Trade Field Office, Commercial Litigation Branch 
(Susan Handler-Menahem on the brief), for defendant. 

Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain steel 
products imported from Brazil and described on the customs in- 
voices as “tubes.” 

The imported merchandise was entered at the port of Houston, 
Texas, and was classified by the Customs Service under item 
610.32, Tariff Schedules of the United States (TSUS) as steel 
“tubes * * * [wlelded, jointed, or seamed, with walls not thinner 
than 0.065 inch, and of circular cross section * * * 0.375 inch or 
more in outside diameter.” Hence, the merchandise was assessed 
with duty at 0.3¢ per pound. 

Plaintiff protests this classification, and contends that the im- 
ported merchandise should properly be classified under item 
A692.60, TSUS, as parts of vehicles, not self-propelled and not spe- 
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cially provided for. If properly classifiable under item A692.60, 
TSUS, as maintained by plaintiff, the merchandise would be enti- 
tled to duty-free treatment under the Generalized System of Pref- 
erences. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified Under: 
Schedule 6, Part 2: 

Pi and tubes and blanks there- 
ore, all the foregoing of iron 
(except cast iron) or.steel: 

Welded, jointed or seamed, with 
walls: not thinner. than 0.065 
inch, and of circular cross sec- 
tion: 

Other than alloy iron or steel: 
0.375 inch or more in outside 


Claimed Under> 
Schedule 6, Part 6: 
A692.60 Vehicles (including trailers), not 
self-propelled, not specially pro- 
vided for, and parts thereodf.............. [duty-free]. 


0.3¢ per pound. 


The question presented, therefore, is whether the imported mer- 
chandise has been properly classified by Customs as steel tubes 
under item 610.32, TSUS, or whether it is properly classifiable as 
parts of vehicles, not self-propelled, not specially provided for, 
under item A692.60, TSUS, as contended by plaintiff. In order to 
decide this question, the court must consider “whether the govern- 
ment’s classification is correct, both independently and in compari- 
son with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed. Cir. 1984); 
see E.R. Hawthorne & Co. v. United States, 730 F.2d 1490, 1490 
(Fed. Cir. 1984). 

Pursuant to Rule 56 of the Rules of this Court, the plaintiff has 
moved for summary judgment. Contending that there are material 
issues of fact in dispute, the defendant opposes plaintiff's motion. 
Since the Court finds that material issues of fact are in dispute, the 
plaintiff's motion for summary judgment is denied. 

On a motion for summary judgment, a court must resolve all am- 
biguities and draw all reasonable inferences in favor of the party 
against whom summary judgment is sought. United States v. Die- 
bold, Inc., 369 U.S. 654, 655 (1962); Amorient Petroleum Corp. v. 
United States, 9 CIT ——, 607 F. Supp. 1484, 1487 (1985). The court 
may not resolve or try factual issues on a motion for summary 
judgment. Yamaha International Corp. v. United States, 3 CIT 108, 
109 (1982). The court’s sole function is to determine whether there 
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are any factual disputes that are material to the resolution of the 
action. Bushie v. Stenocord Corp., 460 F.2d 116, 118-19 (9th Cir. 
1972); Commercial Metals Co. v. Walker, 439 F.2d 1103, 1104-05 (5th 
Cir. 1971). 

It is basic that the party moving for summary judgment has the 
burden of establishing that there is no triable issue of fact. Sym- 
Phonic Electronics Corp. v. United States, T7 Cust. Ct. 147, 153, 
C.R.D. 76-5 (1975). Moreover, if the party opposing summary judg- 
ment raises any triable issues of material fact, that party cannot 
be forced to rely on affidavits, but rather has the right to present 
the testimony of expert witnesses at trial, and to cross-examine the 
opponent’s witnesses. United States v. J.B. Williams Co., 498 F.2d 
414, 430 n.19 (2d Cir. 1974); S.S. Kresge Co. v. United States, 77 
Cust. Ct. 154, 157, C.R.D. 76-6 (1976). 

The imported merchandise has been classified under item 610.32, 
TSUS. It is undisputed that it is made of steel, is tubular in shape, 
and falls within the dimensional requirements of item 610.32, 
TSUS. Nevertheless, headnote 1(iv) of Schedule 6, Part 2, provides 
that Part 2 does not include “other articles specially provided for 
elsewhere in the tariff schedules, or parts of articles.” Thus, the 
question presented is whether the merchandise is specially provid- 
ed for under item A692.60, TSUS, as parts of not self-propelled ve- 
hicles, not specially provided for. 

In support of its motion, plaintiff submits the affidavit of its 
president, David Taylor. Based on his personal knowledge, Mr. 
Taylor avers that the imported. articles were manufactured as trail- 
er axles to meet the specifications of plaintiff's customers, manu- 
facturers of mobile homes or travel trailers. He asserts that, after 
importation, spindles were welded to the ends of the articles. Hub 
and wheel mounts would then be bolted on to form a finished trail- 
er axle. Based on his experience and expertise, he states that he 
knows of no other practical use for the merchandise as imported. 

In opposition to plaintiff's motion, the defendant submits the affi- 
davits of two individuals with experience in the steel industry. 
Both affidavits state that the imported merchandise is manufac- 
tured to meet the specifications for mechanical tubing set forth by 
the American Society of Testing and Materials. Affiants state that 
the tubing described by plaintiff's witness has a wide variety of 
uses. The uses mentioned by the affiants include: axles for both 
self-propelled and not self-propelled vehicles, structural supports 
for machinery, conveyor rolls, and as bushings and sleeves for vari- 
ous applications. 

One affiant states that approximately 60 percent of the time the 
tubing is used for axle applications. However, he does not specify 
what percentage is devoted to not self-propelled vehicles as com- 
pared to self-propelled. In short, the affidavits submitted by the 
parties reflect a fundamental disagreement whether the imported 
tubes are standard tubes suitable for many purposes, or whether 
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they are specially manufactured tubes, whose only practical use is 
as axles on not self-propelled vehicles. 

General Interpretive Rule 10(ij) states that a “provision for 
‘parts’ of an article covers a product solely or chiefly used as a part 
of such article * * *.” The chief use of a product is defined as the 
use that exceeds ail other uses combined. See General Interpretive 
Rule 10(eXi). The actual use of any particular shipment of imported 
merchandise is not dispositive of its proper classification. See Amor- 
ient Petroleum Co. v. United States, 9 CIT ——, 607 F. Supp. 1484, 
1487 (1985). Rather, it is the chief use of the class or kind of mer- 
chandise in question that determines its proper classification under 
a chief use provision of the tariff schedules. Jd.; see Pistorino & Co. 
v. United States, 67 CCPA 1, 4, C.A.D. 1234, 607 F.2d 989, 992 
(1979); United States v. Colibri Lighters (U.S.A.) Inc., 47 CCPA 106, 
109, C.A.D. 739 (1960). 

Determining the class or kind of merchandise requires consider- 
ation of a number of factors. Among the factors to be considered 
are: 


the general physical characteristics of the merchandise, the ex- 
pectation of the ultimate purchasers, the channels, class or 
kind of trade in which the merchandise moves, the environ- 
ment of the sale (ie., accompanying accessories and the 
manner in which the merchandise i is advertised and displayed), 
the use, if any, in the same manner as merchandise which de- 
fines the class, the economic practicality of so using the 
import, [and] the recognition in the trade of this use. 


United States v. Carborundum Co., 63 CCPA 98, 102, C.A.D. 1172, 
536 F.2d 373, 377 (citations omitted), cert. denied, 429 U.S. 979 
(1976), quoted in Riekes Crisa Corp. v. United States, 84 Cust. Ct. 
132, 148, C.D. 4852 (1980). 

The affidavits indicate that there is a fundamental disagreement 
between the parties as to the practical, commercial uses of the 
steel products as imported. In essence, the plaintiff contends that, 
since the tube ends are beveled or chamfered, the inner welding 
seam is reamed out, and the square end cuts are precise, the cost of 
the articles renders them commercially impractical for uses other 
than as axles for not self-propelled vehicles. The defendant, on the 
other hand, contends that the tubes are suitable for a variety of 
uses, including use as axles in self-propelled vehicles. Hence, since 
there is a factual issue as to the imported merchandise’s unique- 
ness and suitability for various uses, its class or kind cannot be de- 
termined on a motion for summary judgment. 

A court may not resolve material issues of fact on a motion for 
summary judgment. Since the defendant has raised factual issues 
that are material to the resolution of this action, plaintiff's motion 
for summary judgment is denied. 





US. COURT OF INTERNATIONAL TRADE 23 


(Slip Op. 85-125) 


Brapiey Time Dry. Exrcin Nationa Time Watcu Co., PLAINTIFF 
v. UNntrep STATES, DEFENDANT 


Court No. 85-3-00312 


OPINION 
[Motion to amend summons denied.] 
(Decided December 10, 1985) 


Sharretts, Paley, Carter & Blauvelt (Donna L. Shira) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I Leibman, Attorney in 
Charge, International Trade Field Office, and Florence M. Peterson, 
Department of Justice, Civil Division, for defendant. 


Restanl, Judge: Plaintiff Bradley Time Division, a wholly-owned 
division of Elgin National Watch Co., has filed an action contesting 
the denial of several protests involving the classification of quartz 
analogue watches. 28 U.S.C. §1581(a) (1982). Plaintiff's summons 
contains a Schedule of Protests that lists six protests and thirteen 
entries. It fails, however, to list the entries included in protest 
number 1001-4-000752, the protest number listed on the first page 
of the summons. Plaintiff now seeks to amend its summons pursu- 
ant to U.S. CIT Rule 3(d),' claiming that the omission of these en- 
tries was merely a typographical error, which it now seeks to cor- 
rect. Defendant opposes the motion, claiming that plaintiff has 
failed to include those entries in a summons filed within 180 days 
of the denial of the protest as required by 28 U.S.C. § 2636(a) (1982), 
and that consequently this court lacks jurisdiction over claims in- 
volving those entries. 

The facts underlying this claim can be stated briefly. Protest 
number 1001-4-000752 was denied on October 26, 1984. The sum- 
mons involved in this case, which was allegedly intended to include 
protest number 1001-4-000752 and its eleven entries,? was filed 
March 5, 1985. The motion to amend the summons was filed Octo- 
ber 25, 1985, almost exactly a year after the denial of the protest. 


* Rule 3(d) reads as follows: “ “Amendment of Summons. The court may allow a summons to be amended at any 
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The summons is the primary jurisdictional vehicle in a civil 
action contesting the liquidation of an entry. To properly com- 
mense a section 1581(a) action, a plaintiff must file with the clerk 
of the court a summons “with the content and in the form, 
manner, and style prescribed by the rules of the court.” 28 U.S.C. 
§ 2632(b) (1982). The form prescribed by the U.S. CIT Rules specifi- 
cally indicates that the individual entries are to be enumerated. 
See U.S. CIT Rules, Appendix of Forms, Form 1. This requirement 
is consistent with the underlying purpose of the summons, which is 
to put the government on notice as to which of its decisions are 
being judicially contested. A plaintiff need not contest the denial of 
each entry included in a protest.* Grover Piston Ring Co. v. United 
States, 7 CIT 286, Slip Op. 84-56 at 3-4 (May 29, 1984), aff'd, 752 
F.2d 626 (CAFC 1985), Border Brokerage Co. v. United States, 72 
Cust. Ct. 93, 96, C.D. 4508 (1974). Consequently, notice will only be 
fully effective if the plaintiff specifically enumerates the entries 
being contested. This requirement is also consistent with past hold- 
ings of this court stating that the entry is the key unit of the classi- 
fication scheme.* 

The need to overlook true typographical errors must be balanced 
against the need to provide adequate notice to the government. A 
plaintiff cannot amend its summons to include entries competely 
omitted from the original summons once the 180 day filing period 
has passed. In such a case the plaintiff has failed in its duty to 
inform the government of which entries are being contested, even 
if the protest number is identified on the summons. On the other 
hand, such amendment may be appropriate in a case in which 
entry numbers are listed but some of the numbers are transposed, 
or in other situations in which the entry numbers are identifiable 
but are somewhat incorrectly listed. In such a case the government 
can be said to have been put on notice of the grievance and the 
incorrect listing can fairly be classified as a typographical error. 


* This court has noted that the grouping of entries under one protest “is merely an administrative vehicle in 
which * * * multiple yet distinct claims may be embodied.” Border Brokerage Co. v. United States, 72 Cust. CT. 
93, 94, C.D. 4508 (1974). 

*In Grover Piston Ring Co. v. United States, 7 CIT 286, Slip Op. 84-56 (May 29, 1984), aff'd, 752 F.2d 626 
(CAFC 1985), this court dismissed a summons that included two entries contained in a previously filed summons 
and ninety-nine entries that had never been the subject of a valid protest. The court emphasized that each entry 
number, date of entry, and date of liquidation must be specified in a protest. 19 C.F.R. § 174.13 (1985). 

In Border Brokerage Co. v. United States, 72 Cust. Ct. 98, C.D. 4508 (1974), the plaintiff filed a summons that 
included seven out of thirteen entries involved in the protest. The court refused to allow plaintiff to amend the 
summons after 180 days from the denial of the protest, rejecting plaintiff's position that “the mere identification 
of the protest number on the face of the summons serves, without more, to bring all protested entries within the 
scope of the resulting civil action commended to contest denial of the protest.” Jd. at 94. The court held that 
each entry is a unique and distinct claim. Jd. at 94-96. 

In ES. Novelty Co. v. United States, 68 Cust. Ct. 374, 343 F. Supp. 1364 (1972), this court severed and dismissed 
se eet thee the court stated: “[Tyhe tariff treatment of the 
single entry * the most fundamental and indivisible circumstances [sic] which can give rise to 
legal claims.” Id. ot 315, 3 343 F. Supp. 1365. 

Finally, in Novelty Imports, Inc. v. United States, 68 Cust. Ct. 362, 341 F. Supp. 1228 (1972), aff'd, 60 CCPA 
131, 476 F.2d 1385 (1973), plaintiff filed an action comprised of several protests, one of which contained two en- 
tries for which liquidated duties had not been paid. The court followed a practice of the court under former 
statutes “to dismiss protests only with respect to those entries as to which duties [have] not been paid.” Jd. at 
366, 341 F. Supp. 1231. 
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Plaintiff's error does not fall into this category. Consequently, its 
motion to amend is denied. 


(Slip Op. 85-126) 


FRANK E. ALLEN, PLAINTIFF v. DONALD T. REGAN, SECRETARY OF 
THE TREASURY, WILLIAM VON Rass, COMMISSIONER OF CUSTOMS, 
AND UNtTep States Customs SERVICE, DEFENDANTS 


Court No. 84-11-01655 


OPINION 
[Motion to dismiss granted.] 
(Decided December 10, 1985) 


Barnes, Richardson & Colburn (James S. O’Kelly) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office and John J. Mahon, United States Depart- 
ment of Justice, Civil Division, for defendants. 


REsTani, Judge: Earlier this year, this court issued an Opinion 
and Order in this case, compelling the United States Customs Serv- 
ice (“Customs”) to render a prompt decision on plaintiff's applica- 
tion for a customhouse broker’s license. Allen v. Regan, 9 CIT ——, 
607 F. Supp. 133 (1985). In accordance with this decision, Customs 
was ordered to complete the investigation of plaintiff's application, 


pursuant, to 19 C.F.R. Part 111, within 90 days of entry of the 
order and to notify plaintiff of the decision within 30 days thereaf- 
ter. Id. In compliance with this order, Customs denied plaintiff's 
application and informed plaintiff of this decision by letter dated 
July 29, 1985. 

Plaintiff has now amended his original complaint to contest Cus- 
toms’s denial of his application: Defendants have moved to dismiss 
the amended complaint for lack of jurisdiction, claiming that plain- 
tiff has failed to exhaust his administrative remedies under 19 
C.F.R. § 111.17(a) and (b) (1985). 

As a preliminary matter, the court finds it must clear up a mis- 
understanding between the parties with regard to the impact of the 
court’s earlier decision on plaintiff's claims of entitlement to a li- 
cense and attorney’s fees. Plaintiff's original complaint consisted of 
two claims. Count I alleged an unreasonable delay in the process- 
ing of his application. Count II, offered in the alternative, claimed 
that the delay constituted a constructive denial of his application. 
By compelling Customs to act on plaintiff's application, this court 
was granting relief under Count I, while simultaneously disposing 
of Count II. Count II consisted of two issues. The first was the con- 
tention that the four-year delay in rendering a decision on plain- 
tiffs application constituted a constructive denial. The court’s deci- 
sion to order Customs to act on the application clearly constituted 
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a rejection of this issue, since ordering Customs to make a decision 
acknowledges that Customs had neither granted nor denied the li- 
cense. The second issue addressed the merits of plaintiff's claim of 
entitlement to a license. As with the first issue, the court’s order- 
ing Customs to act on the application indicated the court’s positioin 
on this latter issue. Common sense dictates that if the court re- 
manded the case to Customs for a decision, the court was reserving 
judgment on the merits of the case. Plaintiff correctly notes that 
the court did not address the question of whether plaintiff possess- 
es the qualifications to hold a license. Since no decision had been 
rendered by Customs, the issue was not ripe for judicial consider- 
ation. 

With regard to plaintiff's claim that he was entitled to costs and 
attorneys’ fees, the ccurt reaffirms its rejection of that claim. See 
Allen, 9 CIT at ——, 607 F. Supp. at 135. Plaintiff bases his claim 
on 28 U.S.C. § 2412 (a) and (b) (1982). These provisions give the 
court discretion to award costs and reasonable attorneys’ fees and 
expenses “to the prevailing party” in a civil action brought against 
the United States. As defendants have noted, the definition of “pre- 
vailing party” precludes plaintiff's claim. Courts interpreting other 
fee shifting statutory provisions have required that a party seeking 
attorneys’ fees have prevailed to some extent on the merits of the 
substantive claim. Hanrahan v. Hampton, 446 U.S. 754, 757 (1980) 
(Civil Rights Attorneys’ Fees Awards Act of 1976). See also Smith v. 
University of North Carolina, 632 F.2d 316, 346-47 (4th Cir. 1980) 
(Title VII of the Equal Employment Opportunity Act of 1972); Bly 
v. McLeod, 605 F.2d 134, 137 (4th Cir. 1979) (Civil Rights Attorneys’ 
Fees Awards Act of 1976 and the Voting Rights Act of 1965); 
Grubbs v. Butz, 548 F.2d 973, 975-76 (D.C. Cir. 1976) (Title VII of 
the Civil Rights Act of 1972). This interpretation has been applied 
in defining “prevailing party” in the section 2412 (a) and (b) con- 
text as well. Whitehead v. Richardson, 446 F.2d 126, 129 (6th Cir. 
1971); Miller v. Schweiker, 560 F. Supp. 838, 840 (M.D. Ala. 1983); 
Roman v. Schweiker, 559 F. Supp. 304, 304-05 (E.D.N.Y. 1983). As 
in Miller and Roman, plaintiff has yet to demonstrate the merits of 
his claim to a license, and his application for costs or attorneys’ 
fees in connection with such a claim is premature at this juncture. 
That plaintiff prevailed on the “merits” of Count I is of no import. 
In its original opinion the court found no basis to rule that the 
delay in deciding on a license application was the occasion for at- 
torney’s fees. If the court acted prematurely in so ruling, any such 
error has been corrected inasmuch as plaintiff has been given sev- 
eral subsequent opportunities to expound on its views on this point 
and plaintiff has offered no substantive arguments in support of an 
attorney fee claim in conjunction with Count I. 

Defendants raise as a jurisdictional defense the contention that 
plaintiff has failed to exhause his administrative remedies. Title 19 
of the Code of Federal Regulations sets out three levels of adminis- 
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trative review of an application for a customhouse broker’s license. 
Under 19 C.F.R. §§ 111.15 and 111.16 (1985), the Commissioner of 
Customs makes the initial determination of whether to issue or 
deny a license. In this case, plaintiffs application was denied on 
July 29, 1985, by Donald W. Lewis, Director, Entry Procedures and 
Penalties Division. Under 19 C.F.R. § 111.17 (1985), an applicant 
whose application is denied has two further avenues of review— 
first with the Commissioner of Customs and second with the Secre- 
tary of the Treasury.! It is clear that this court has jurisdiction to 
review the final decision of the Secretary of Treasury to deny a 
customhouse broker’s license. 19 U.S.C. §1581(g\(1) (1982). The 
question before the court is whether the court may review the 
denial of a license prior to a decision of the Secretary of the Treas- 
ury pursuant to 19 C.F.R. § 111.17(b). 

The general rule is that “administrative exhaustion of remedies 
is required before a litigant will be allowed to raise a claim via a 
civil action.” Rhone Poulenc, S.A. v. United States, 7 CIT 133, 583 
F. Supp. 607, 609 (1984), citing United States v. L.A. Tucker Truck 
Lines, Inc., 344 U.S. 33, 37 (1952). In this case, the general rule is in 
accord with the applicable statutory language. Pursuant to the 
statute governing judicial appeal of a denial of a customhouse bro- 
ker’s license, an applicant is given permission to appeal “any deci- 
sion of the Secretary.” 19 U.S.C. § 1641(c\(1) (1982). Likewise, the 
provision setting forth the limitation periods applicable to customs- 
related suits defines the civil action as one “contesting the denial 
* * * by the Secretary of the Treasury of a customhouse broker’s 
license * * *.” 28 U.S.C. § 2636(g) (1982 & West Supp. 1985). The 
provision defining the scope and standard of review of this court 
also refers to “{clivil actions commenced to review any decision of 
the Secretary of the Treasury to deny * * * a customhouse broker’s 
license * * *.” 28 U.S.C. § 2640(aX5) (1982 & West Supp. 1985). Fi- 
nally, the statute defining the jurisdiction of this court states that 
the court “shall have exclusive jurisdiction of any civil action com- 
menced to review any decision of the Secretary of the Treasury to 
deny * * * a customhouse broker’s license * * *.” 28 U.S.C. 
§ 1581(g\(1) (1982). The statute governing the licensing of custom- 
house brokers gives the Secretary the authority to “prescribe such 
rules and regulations relating to the customs business of customs 
brokers as the Secretary considers necesssary * * *, including rules 


119 CFR. 
§ 111.17 Review of the denial of a license. 

(a) By the Commissioner. Upon the denial of an application for a license, the applicant may file with the 
commissioner of Customs, in writing, a request tiiat further opportunity be given for the presentation of 
information or arguments in support of the application by personal appearance, or in writing, or both. This 
request must be received by the Commissioner within 60 days of the denial. 

) By the Secretary. Upon the decision of the Commissioner affirming the denial of an application for a 
license, the applicant may file with the Secretary of the Treasury, in writing, a request for such additional 
review as the retary shall deem appropriate. This request must be received by the Secretary within 60 
days of the Commissioner’s affirmation of the denial of an application for a license. 

Plaintiff's interpretation of the permissive phrasing of these regulatory provisons as meaning that an applicant 
whose application is denied may choose between further administrative review or judicial review is incorrect. 
Defendant correctly construes the permissive terms to indicate that once an application is denied, the applicant 
may choose to seek review of the decision or may treat the denial as final. 
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and regulations governing the licensing of * * * customs brokers 
** *” 19 US.C. § 1641(f) (1982). Pursuant to this authority, the 
Secretary promulgated 19 C.F.R. § 111.17, see note 1, supra, setting 
out the administrative review process. This process culminates 
with a decision by the Secretary and it is this decision that consti- 
tutes the final, judicially appealable, decision. 

The fact that full administrative review, as outlined in 19 C.F.R. 
§ 111.17, is the preferred course of action for a customhouse bro- 
ker’s license applicant does not end our discussion, however. This 
court is not required by statute to consider the exhaustion of ad- 
ministrative remedies a jurisdictional prerequisite to an action con- 

ing the denial of a customhouse broker’s license. 28 U.S.C. 
§ 2637(a)-(c) (1982). Instead, the statute provides that the court 
“shall, where appropriate, require the exhaustion of administrative 
remedies.” 28 U.S.C. § 2637(d) (1982) (empahsis added). 

This court has articulated several circumstances in which a 
waiver of the requirement of exhaustion of administrative remedies 
is appropriate. One such situation involves a determination that re- 
quiring exhaustion would be “futile” or an “insistence on a useless 
formality.” Luggage and Leather Goods Manufacturers of America 
v. United States, 7 CIT 258, 588 F. Supp. 1413, 1420-21 (1984) (since 
the President designates goods eligible for duty-free treatment 
under the generalized system of preference, it would be futile to re- 
quire plaintiff to challenge designation at administrative level); 
Rhone Poulenc, S.A. v. United States, 7 CIT 133, 583 F. Supp. 607, 
610 (1984) (it would be futile for plaintiffs to argue that the agency 
should not apply its own recently reviewed and debated regula- 
tion); United States Cane Sugar Refiners’ Association v. Block, 3 
CIT 196, 201, 544 F. Supp. 883, 887 (it would be a useless formality 
to require plaintiffs to attempt to import merchandise required to 
be excluded by Presidential proclamation since Customs officials 
could not override proclamation to provide the relief sought), aff'd 
69 CCPA 172, 683 F.2d 399 (1982). Plaintiff has not shown that ap- 
pealing the denial of his application would be futile or a useless 
formality under circumstances similar to those cited above. Plain- 
tiff argues that because the officers before whom he would be rais- 
ing his appeal are defendants in this case he would be unlikely to 
receive an impartial decision from them. This argument is not per- 
suasive for two reasons. First, plaintiff has offered no proof that de- 
fendants’ participation in this action will automatically result in 
an unfavorable disposition of his appeal. Second, this court has 
held that “the fact that [a] plaintiff may not succeed in [his] claim 
at the administrative level does not justify noncompliance with the 
statutory scheme enacted by Congress.” Wear Me Apparel Corp. v. 
United States, 1 CIT 194, 198, 511 F. Supp. 814, 818 (1981).2 These 


2 Although Wear Me involved a statutory scheme and this case involves a regulatory scheme, the predecessor 
to the Court of Appeals for the Federal Circuit has stated that “[vjalid customs regulations made in pursuance 
Continued 
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factors are especially pertinent because the denial by Mr. Lewis’ 
office may be based solely on Customs’ investigation, whereas a 
review under section 111.17(a) gives the plaintiff an opportunity to 
present information and arguments that could prove persuasive. 

Another situation warranting a waiver of the exhaustion of ad- 
ministrative remedies requirement is where the remedy will be 
“manifestly inadequate.” United States Cane Sugar Refiners’ Asso- 
ciation v. Block, 69 CCPA 172, 175, n.5, 683 F.2d 399, 402 n.5 (1982) 
(in a case involving the potential for immediate injury and irrep- 
arable harm to an industry and a substantial impact on the nation- 
al economy, relief and a provision requiring administrative review 
is manifestly inadequate); National Corn Growers Association v. 
Baker, 9 CIT ——, Slip Op. 85-98 (Sept. 20, 1985) (usual route 
through administrative action would result in a manifestly inad- 
equate remedy where plaintiffs may well have been foreclosed from 
obtaining any judicial remedy had they pursued a protest to Cus- 
toms). This case does not involve exigent circumstances comparable 
to those present in Cane Sugar or National Corn Growers. Requir- 
ing plaintiff to comply with administrative procedures might well 
result in the issuance of his license, an adequate remedy and, in 
fact, the desired remedy. There are other exceptions to the rule of 
exhaustion of administrative remedies, but they were not raised by 
plaintiff and are not applicable here. 

In conclusion, although this court is sympathetic to the fact that 
plaintiff has waited over four and a half years for a final determi- 
nation on his application for a license, there is no reason to waive 
the requirement of exhaustion of administrative, remedies in this 
case. As with the initial decision on the license, however, the de- 
fendants are obligated to act on any appeal which is taken within a 
reasonable time, independent of any related judicial proceedings. 
Because of the apparent delay, defendants are required to rule on 
any administrative appeal taken by plaintiff within 30 days of the 
amended judgment entered herein or within 30 days of the plain- 
tiff’s request, whichever is later. Plaintiff Allen’s claim for a li- 
cense is not ripe for judicial determination, and is hereby dis- 
missed 


(Slip Op. 85-127) 


ILWU Loca 142, pLaintirF v. RayMonpD J. DoNOVAN, SECRETARY 
oF Lasor, UNITED STATES OF AMERICA, DEFENDANT 


Court No. 83-5-00779 
Before Re, Chief Judge. 


of law have the force and effect of law and must be complied with as an act precedent to obtaining any special 
grant to which such regulations relate.” Maple Leaf Petroleum, Ltd. v. United States, 25 CCPA 5, 8, T.D. 48976 
(1987), cited in A.N. Deringer, Inc. v. United States, 80 Cust. Ct. 19, 21, 447 F. Supp. 453, 454-55, aff'd 66 CCPA 
50, 593 F.2d 1015 (1978). 
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On Piarintirr’s Motion ror REVIEW OF ADMINISTRATIVE 
DETERMINATION Upon AGENCY RECORD 


Plaintiff, on behalf of former employees of the Puna Sugar Com- 
pany, challenges the Secretary of Labor’s denial of certification of 
eligibility for benefits under the trade adjustment assistance pro- 


gram. 

Held: Secretary’s determination that increases of imports did not 
contribute importantly to the workers’ separation from employ- 
ment is not supported by substantial evidence contained in the 
record, and is not in accordance with law. 


[Secretary of Labor’s determination vacated; action remanded.]} 


(Dated December 11, 1985). 


King, Nakamura & Chun-Hoon (James A. King), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
ter, Commercial Litigation Branch (Sheila N. Ziff), for the defendant. 

Re, Chief Judge: In this action, plaintiff, on behalf of former em- 
ployees of Puna Sugar Company, seeks review of a final determina- 
tion by the Secretary of Labor which denied certification of eligi- 
bilty for benefits under the worker adjustment assistance program 
of the Trade Act of 1974, tit. II, §§ 221-249, 284, 19 U.S.C. §§ 2271- 
2321, 2395 (1982). Specifically, the Secretary found that the workers 
were not eligible for assistance because an increase in imports did 
not contribute importantly to their separation from employment. 

After reviewing the administrative record and the arguments of 
the parties, the Court holds that the determination of the Secre- 
tary is not supported by substantial evidence in the record, and is 
not in accordance with law. Therefore, the case is remanded to the 
Secretary for further consideration not inconsistent with this opin- 
ion. 

On March 3, 1982, plaintiff, on behalf of employees of Puna 
Sugar Company, Ltd. of Keeau,, Hawaii (Puna), filed a petition for 
certification of eligibility to apply for trade adjustment assistance 
benefits. Pursuant to section 221(a) of the Trade Act of 1974, 19 
U.S.C. § 2271(a), the Office of Trade Adjustment Assistance (OTAA) 
of the Department of Labor! published a notice in the Federal Reg- 
ister stating that it had received the petition and instituted an in- 
vestigation. 47 Fed. Reg. 12,402 (1982). 

Section 222 of the Trade Act requires the Secretary to certify a 
group of workers as eligible to apply for trade adjustment assist- 
ance benefits if it is determined: 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 


1 The Office of Trade Adjustment Assistance (OTAA) of the Department of Labor has been delegated the re- 
sponsibility for investigating adjustment assistance eligibility. 29 C.F.R. §90.2 (1984). 
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have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


Trade Act of 1974 § 222, 19 U.S.C. § 2272 (Supp. I 1983). 

In 1977, workers producing raw sugar at several plantations in 
Hawaii had been certified by the Secretary as eligible to apply for 
adjustment assistance. These 1977 certifications were based upon 
the Secretary’s finding that “domestic prices of sugar have been 
merged with world sugar prices subjecting domestic prices to the 
competitive forces of an increased supply of sugar in a previously 
regulated market.” 42 Fed. Reg. 30,453 (1977). Hence, the Secretary 
concluded that the “disparity in cost of production and net return 
sales of sugar,” which resulted from the imports. had contributed 
importantly to the workers’ separation from employment. Jd. 

In the present case, plaintiff contends that increased imports of 
raw sugar contributed importantly to the decline of sales and pro- 
duction by petitioner’s employing firm, and to the eventual separa- 
tion from employment of the workers. The Secretary denied plain- 
tiffs petition on the grounds that it failed to satisfy subsection 3 of 
section 222. 19 U.S.C. § 2272(c). 


The Secretary of Labor’s Determination 


The OTAA’s investigation disclosed that the Puna Sugar Compa- 
ny is one of five sugar companies operated by Amfac, Inc. Puna’s 
workers were found to be engaged in the production of raw sugar. 
Raw sugar is derived from the juice of sugar cane, a perennial sub- 
tropical plant, which is grown and harvested by Puna. Puna’s raw 
sugar is processed into refined sugar by C & H Sugar Company, a 
cooperative owned by the 15 Hawaiian sugar companies. All raw 
sugar produced in Hawaii is refined and marketed by C & H. Re- 
fined sugar is also made directly from sugar beets, which are 
annual, temperate-zone plants. 

The OTAA performed a trade and industry analysis to ascertain 
the effect of imports on the domestic sugar industry. The record 
discloses that raw cane sugar accounts for 40 percent of the refined 
sugar domestically produced. Approximately one-third of the sugar 
consumed in the United States goes to household users, with the 
remainder consumed by industrial users. The principal industrial 
users include bakery, cereal, dairy product, and beverage produc- 
ers. Production of raw cane and beet sugar decreased 1.5 percent 
from 1977 to 1981; but production increased 3.2 percent in 1981 
compared to 1980. Similarly, Puna’s production in 1981 increased 
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by 1.8 percent. Despite its increased production, however, Puna’s 
sales decreased in value 28.9 percent. 

From 1980 to 1981, imports of cane and beet sugar increased 11.6 
percent. Imports of refined sugar decreased almost 100 percent 
from 1977 to 1981, including a 39.7 percent drop from 1980 to 1981. 
Virtually all of the sugar imported into the United States is cane 
sugar. Moreover, although the import-to-production ratio for re- 
fined sugar never exceeded 1 percent in any year from 1977 to 
1981, the import-to-production ratio for raw cane and beet sugar in- 
creased from 76 to 82.1 percent in 1981. In total, in 1981, the 
United States imported 51 percent of its sugar needs. 

Raw sugar imports declined in 1982, in part because of two Presi- 
dential proclamations which affected the sugar industry, and be- 
cause of duty and fee increases, imposed by the Department of Ag- 
riculture on April 1, 1982. The proclamations, signed by the Presi- 
dent on May 5, 1982, raised the market stabilization price for im- 
ports of raw sugar, and proclaimed an emergency quota program 
which limited the amount of raw sugar that could be imported. See 
Proclamation Nos. 4940 and 4941, 47 Fed. Reg. 19,657, 19,661 (1982). 
The duty and fee increases were imposed because of an oversupply 
of sugar in the world market, which had caused the world price of 
sugar to fall below 10 percent per pound. 

The OTAA’s investigation also showed an increase in the domes- 
tic consumption of high fructose corn syrup (HFCS), a liquid sugar 
substitute that is widely used in the beverage industry. HFCS is 
not completely interchangeable with refined sugar, but can be sub- 
stituted for refined sugar in certain applications. HFCS increased 
its share of the beverage sweetener market to 50 percent. HFCS 
was estimated to account for 25 to 30 percent of the total industrial 
sweetener usage. In 1981, apparent United States consumption of 
HFCS was found to be approximately 2.64 million tons. 

Based on these findings, the Secretary concluded that increased 
imports did not contribute importantly in the separation of the 
sugar workers. Consequently, the workers were denied eligibility 
for assistance. The Secretary reasoned that there had been “a 
steady trend away from the consumption of refined sugar and 
toward increased consumption of high fructose corn sweeteners. 
Declines in sugar consumption and production in the first six 
months of 1982 [were] more than offset by increases in production 
and consumption of high fructose corn sweeteners. This occurred 
notwithstanding substantial price reductions in effect since 1980 
for refined sugar.” 48 Fed. Reg. 14,072 (1983). The Secretary stated 
that “[ijn 1981, the refined sugar equivalent of more than 25 per- 
cent of total imports of raw sugar was exported * * *.” Id. 

The Secretary also concluded that the earlier 1977 certification 
of workers producing raw sugar in Hawaii did not “provide a prece- 
dent” for the Puna workers. 48 Fed. Reg. at 14,073. The earlier in- 
vestigations, the Secretary noted, were made at a time “when con- 
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sumption of HFCS, although increasing in significance, was only 
equal to 40 percent of current consumption levels * * *.” Id. 
Hence, on March 24, 1983, on reconsideration, the Secretary issued 
a notice of negative determination for the Puna workers. 48 Fed. 
Reg. 14,072 (1983). Subsequently, pursuant te section 284(a) of the 
Trade Act of 1974, 19 U.S.C. § 2395(a) (1982), plaintiff commenced 
this action seeking judicial review of the Secretary’s final negative 
determination. 


DiIscussION 


Section 284 of the Trade Act of 1974 empowers the Court of 
International Trade to review a determination by the Secretary of 
Labor that denies certification of eligibility for adjustment assist- 
ance to assure that the determination is supported by substantial 
evidence and is in accordance with law. 19 U.S.C. § 2395(c); see Woo- 
drum v. Donovan, 5 CIT 191, 193, 564 F. Supp. 826, 828 (1983), aff'd, 
737 F.2d 1575 (Fed. Cir. 1984). The findings of fact by the Secretary 
are conclusive if supported by substantial evidence. 19 U.S.C. 
§ 2395(b). Of course, “the rulings made on the basis of those find- 
ings [must] be in accordance with the statute and not be arbitrary 
or capricious, and for this purpose the law requires a showing of 
reasoned analysis.” International Union v. Marshall, 584 F.2d 390, 
396 (D.C. Cir. 1978); see also Trade Act of 1974 § 223, 19 U.S.C. 
§ 2273(c); cf; Greater Boston Television Corp. v. FCC, 444 F.2d 841, 
851 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971). 

Section 223 of the Trade Act, requires the Secretary, upon reach- 
ing his determination on a petition, to “publish a summary of the 
determination in the Federal Register together with his reasons for 
making such a determination.” 19 U.S.C. §2273(c) (emphasis 
added). It is a well-established principle of administrative law that 
when an agency “fails to delineate and make explicit the basis for 
conclusions, by articulating a rational connection between the facts 
found and the discretionary action taken, the court cannot decide, 
as it must, whether the [agency] has exercised a reasoned discre- 
tion consistent with legislative intent.” SCM Corp. v. United States, 
84 Cust. Ct. 227, 248, C.R.D. 80-2, 487 F. Supp. 96, 108 (1980); see 
Greater Boston Television Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 
1970), cert. denied, 403 U.S. 923 (1971); cf. Friendly, “Some Kind of 
Hearing,” 123 U. Pa. L. Rev. 1267, 1292 (1975). 

Plaintiff urges that the Secretary’s negative determination of eli- 
gibility should be reversed because the administrative record does 
not provide or indicate a rational basis for the Secretary’s decision. 
Plaintiff's chief argument is that “the increased importation of raw 
sugar in the critical year 1981 * * * caused the price of all raw 
sugar in the U.S. to drop drastically, down to the world market or 
‘spot’ price.” Plaintiff also argues that the increased imports of raw 
sugar contributed importantly to the workers separation, and that 
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it “never contended * * * that imports of refined sugar impacted 
adversely on the Puna workers or their employer.” 

There is no dispute that the workers are engaged in employment 
related to the production of raw sugar, not refined sugar. The Sec- 
retary may certify the workers for adjustment assistance only if 
their separation was caused importantly by “increases of imports of 
articles like or directly competitive with articles produced by [the] 
workers’ firm * * *.” 19 U.S.C. § 2272(3). Section 222 of the Trade 
Act of 1974 defines the term “contributed importantly” as “a cause 
which is important but not necessarily more important than any 
other cause.” Jd. § 2272. The relevant legislative history shows that 
Congress intended that a cause be “significantly more than de 
minimus to have contributed importantly.” S. Rep. No. 1298, 93d 
Cong., 2d Sess. 133, reprinted in 1974 U.S. Code Cong. & Ad. News 
7186, 7275; Abbott v. Donovan, 8 CIT 237, ——, 596 F. Supp. 472, 
475 (1984); see United Glass & Ceramic Workers v. Marshall, 584 
F.2d 398, 400 (D.C. Cir. 1978). 

The Secretary determined that increases of imports did not con- 
tribute importantly to the workers’ separation from employment. 
Instead, the Secretary concluded that increased consumption of 
HFCS was an “important contributing factor to the overall de- 
crease in the sale of refined sugar.” See 48 Fed. Reg. at 14,073. Al- 
though the Secretary’s finding that HFCS competed with refined 
sugar may be supported by substantial evidence in the record, the 
record does not show how HFCS affected the raw cane sugar 
market, in comparison with raw sugar imports. It is significant to 
note that from 1980 to 1981, domestic consumption of raw sugar in- 
creased from 10.4 to 11.11 million short tons. During the same 
period, apparent consumption of HFCS increased from approxi- 
mately 2.2 to 2.6 million short tons. In 1981 apparent consumption 
of refined sugar was approximately 9.7 million short tons. In fact, 
HFCS is not completely interchangeable with refined sugar, since 
HFCS is a liquid, and not suitable for use where granulated sweet- 
eners are required. In addition, the Secretary’s “estimate” that 
HFCS accounted for between 25 and 30 percent of the total sweet- 
ener market, is not supported by the record. Hence, the Secretary’s 
determination is flawed because, to the extent that it finds that 
HFCS negatively impacted the raw cane sugar market, as opposed 
to the refined sugar market, it is not supported by substantial evi- 
dence. Furthermore, the Court has concluded that the Secretary 
has not adequately explained his reasons for the conclusion that in- 
creased consumption of HFCS is relevant to the workers’ petition. 

The record indicates that the increased imports of cheap, raw 
sugar significantly affected the domestic price of raw sugar. The 
record shows that more than half of the sugar consumed in this 
country is imported. Indeed, the OTAA found that imports are 
“heavily influenced” by world prices. At the time of the OTAA’s 
investigation, the world price of raw sugar was “considerably below 
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10 cents per pound,” and below the average cost of production of 
raw sugar in Hawaii. Finally, the record shows that the President, 
in response to the world price of sugar, proclaimed an emergency 
quota to limit sugar imports into the United States. Although the 
increase in consumption of HFCS may have affected the raw sugar 
market, there is no evidence in the record to support the Secre- 
tary’s conclusion that increased HFCS use was a more important 
cause of the separation of the workers than was the increase in im- 
ports of raw sugar. See 19 U.S.C. § 2272. In light of the facts con- 
tained in the administrative record, it is the determination of the 
Court that the Secretary’s determination is not supported by sub- 
stantial evidence, and is not in accordance with law. 

The Court has also concluded that the Secretary did not suffi- 
ciently explain why the earlier 1977 certification of workers pro- 
ducing raw cane sugar in Hawaii did not “provide a precedent.” 
The administrative record indicates that the earlier certification 
was based on a finding that increases of raw sugar imports contrib- 
uted importantly to the workers’ separation from employment. It is 
a sound principle of administrative law that an administrative 
agency must either follow its existing precedents or provide a rea- 
sonable explanation for its deviation or noncompliance, See, e.g., 
Secretary of Agriculture v. United States, 347 U.S. 645, 653 (1954). 

In this case, the Secretary found that the increased consumption 
of HFCS distinguished the earlier investigation. On the record pre- 
sented, it is the determination of the Court that the Secretary has 
not explained why HFCS is relevant to the workers’ petition for 
certification, or why the Secretary deviated from the earlier certifi- 
cation of workers producing raw sugar. 


CONCLUSION 


It is the holding of the Court that the Secretary of Labor’s denial 
of certification is not supported by substantial evidence, and is not 
in accordance with law. 

Accordingly, the determination of the Secretary of Labor is va- 
cated, and the case is remanded to the Secretary for a thorough in- 
quiry, and for a redetermination of the certification of eligibility 
for trade adjustment assistance benefits. Since the Secretary may 
wish to take additional evidence on matters pertaining to the work- 
ers’ petition, it is noted that “the Secretary’s latitude on remand 
extends to the full scope of his function under the Act.” Interna- 
tional Union v. Marshall, 584 F.2d 390, 396 (D.C. Cir. 1978). Finally, 
it is ordered that the Secretary shall certify the record and report 
to the Court the results of the further proceedings within 60 days 
from the date of the entry of this opinion and order. 
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